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Guidance to AIDED Schools AND ACADEMIES on School Admission AppEals 

Introduction

This guidance is based on the admission appeals code published in 2012.  

Following the added responsibility for admission authorities to arrange and fund training for panel members in addition to the general costs of running an appeal, the Diocese strongly recommends that governing bodies contact the Local Authority to make the necessary arrangements on their behalf.  This may involve buying back such a service from the LA if the money is delegated to the school budget (academies will need to buy back the service).

Overview

· Governors may only refuse admission to a child because the school's admission number is exceeded (unless the child has been permanently excluded from two schools). When this occurs, the parents have the right to appeal to an independent panel.

· When a place is refused, parents must be told about the appeals' procedure.

· The timetable for admissions appeals must be published on the school/academy website by 28th February each year.

· The appeal panel must be an independent body, unconnected with the governing body.

· The clerk must be independent of the school and the education or children’s services department of the LA (generally the LA's legal and democratic services provide the clerk and administer the appeals process for schools that use this service).

· For applications made in the normal admissions round, appeals must be heard within 40 school days of the deadline for lodging appeals.

· For late applications, appeals should be heard within 40 school days from the deadline for lodging appeals where possible, or within 30 school days of the appeal being lodged

· The Administrative Justice and Tribunals Council (AJTC) must be notified of the dates for appeal hearings. 

· One governor (or a representative of the governing body) must put the governors’ case to the panel as presenting officer.

· Any pupil specific information must be included in a confidential annex  for each appellant rather than with the main body of the case.

Arranging the appeal

The DBE has co-operated with LAs in recruiting appropriate members for Appeals Panels. Schools are strongly advised to use the Authority’s facilities. Voluntary aided schools (not academies) should check their budget to ascertain whether or not money has been delegated to their budget for admission appeals, if so then they should expect to be charged for using the LA service. If the money has not been delegated then this indicates that the LA has retained the school's allocation for admission appeals and so the service should be provided as it is for voluntary controlled and community schools. Academies need to fund appeals from their budget.
THE COMPOSITION OF THE PANEL

Training 

Admission authorities must arrange and fund training for appeal panel members (or may buy in the appropriate service). No member may take part in hearings until they have received appropriate training on:

· The requirements and contents of the admissions and appeals regulations and codes

· The panel's duties under the Human Rights Act 1998 and Equality Act 2010

· Procedural fairness and natural justice

· The role of the chair of an appeal panel 

· The role of the clerk to an appeal panel

Clerks must also undertake relevant training and should be able to provide legal advice to the panel.

Composition

The panel will have three or five members:

· At least one lay member - without personal experience in the management of any school or the provision of education in any school (disregarding experience as a governor or in any other voluntary capacity.)

· At least one member who has experience in education; is acquainted with educational conditions in the area; or who is a parent of a registered pupil at a school.

· One member will act as chairperson.

The clerk will: 

· make the necessary arrangements concerning membership,

· ensure the relevant facts are presented and be an independent source of advice on procedures, decision and reasons, 

· record the proceedings and notify all parties of the panel’s decision.

The following people are disqualified from membership of the appeal panel:

· Any member of the Local Authority which is the admissions authority or in whose area the school is located

· Any member or former member of the governing body of the school;

· Anyone, other than a teacher at another school, employed by the LA or the governing body;

· Anyone who has, or has ever had, any connection with the LA or the school, or with any employee of the LA or the governing body, such that doubts might be reasonably raised over his or her ability to act impartially regarding the LA or the school.

· Any person who has not attended the training required

Appeal panel costs

Appeal panel members are eligible to receive travel and subsistence allowances in certain circumstances. They can also be compensated for financial loss (including child minding costs), with a payment for any loss of earnings that arise as a result of attending an appeal panel.

Governing bodies are required to indemnify the members of any appeal panel against any reasonable legal costs and expenses reasonably incurred by those members in connection with any decision or action taken by them in good faith whilst acting as members of the appeal panel.  Governors should ensure they have a Legal Indemnity Insurance Policy which covers them.

LAs must allocate reasonable funds to governing bodies of schools to meet admission and admission appeals costs; unless the school and LA agree that the LA should itself carry out the administration on the governing body’s behalf, free of charge to the school. 

Preparing for the appeal panel
Notification of the appeal date and venue should be given by the clerk to all parties with at least 10 working days’ notice.  

The clerk will arrange for an interpreter if necessary.

The governors must prepare a written statement of case. If admission has been refused because the infant class size limit would be breached this should be clearly stated. The general case should establish why the admission of any additional child(ren) will prejudice the provision of efficient education or the efficient use of educational resources. A proforma regarding this statement of case is included at the end of the document however it may be useful to use one that is similar to that used by the LA for community and voluntary controlled schools as panels will be familiar with such a format.

It is for the governors to satisfy the panel that parental preferences should be overruled.

This is done by proving that prejudice to the efficient use of resources will occur if the child is admitted.

Governors must send to the clerk at least 10 working days before the hearing:

1. A copy of the admissions policy in full

2. A written statement summarising how places at the school were allocated and how the admission arrangements for the school apply to the parents’ application, accompanied by relevant background information and documents including the parents’ application form and additional information form (if relevant).

3. A written statement summarising the reasons for the decision (attaching a copy of the decision letter), explaining how the admission of an additional child would cause prejudice to the efficient education or use of resources making it clear whether the decision was based on infant class size legislation. 

4. A summary of the school’s net capacity with a map/plan 

5. An extract from the coordinated admissions scheme and a statement from the LA explaining how this scheme was applied.

6. Copies of any information that will be supplied to the panel at the hearing (including any documents submitted by parents)

One governor (or someone representing the governors) must prepare and put the governors’ case to the panel. This governor should not be the headteacher as this could adversely affect relationships should the child be admitted subsequently.

The governors’ presentation to the appeal panel

The governors have a duty to represent the other children in the school and their parents, as well as their employees (staff). If a school is over full, everyone suffers. The presenting officer must be well prepared and familiar with the written case and the details surrounding the school and its facilities in order to present the case in the best way possible.

In addition to explaining the information supplied in written form to parents and the panel, the governors may wish to make comments along some of the following lines:

· Any relevant comments by inspectors, advisers, OFSTED inspectors or HMIs.

· Putting one more child into a classroom may not just mean one more place at a table, it may mean an additional table, thus reducing the area available for everyone, including the dining hall. 

· The amount of time that a teacher can spend with each child is reduced from x minutes to y minutes by one extra child.

· The special need (as in “Child Centred Education”) of children in your area.

· Comments received as a result of consulting with the class teacher. 

· Size of playground, Toilets, corridors etc

· Knock on effects throughout the child’s time in school

· The financial situation which limits a school’s ability to increase its capacity.

· You may wish to use photographs, videos or building plans to make the point about overcrowding.

Throughout the presentation the governor needs to reassure parents that, if their children are admitted on appeal, they will be welcomed and cared for just like all the other children in the school.

The hearing

The appeal should be held at a venue reasonably accessible to the parents (remembering the needs of people with disabilities) and not in an Education Department or the School.

The parent(s) may appear in person or may elect to rely on written submissions. They should be allowed the right to be accompanied by a friend or be represented. It is inadvisable for them to have legal representation as the hearing is informal, but they may so choose.

If they are being accompanied or represented, they should advise the clerk in advance.

If parent(s) have indicated they are to attend but are then absent and it is not reasonably practicable to offer an adjourned hearing date, the appeal will need to be decided on the information available.

In the case of multiple appeals, each case is heard separately (with the admission authority’s case normally presented only once at the beginning by the governor), but no decision is given until all appeals are heard. 

One party must not be left alone with the panel in the absence of the other.

1. The Procedure

At the beginning of the hearing, either the Chair or the Clerk should: 

· welcome the parties and introduce those present;

· explain the procedure;

· explain that the panel is independent of the governors and its findings are binding on the governors;

· make the parents (and their representatives) feel as comfortable as possible;

· explain that the clerk may be called upon to give legal or procedural advice to the panel during the course of the hearing and when they retire to consider their decision.

The order of proceedings may then be as follows:

· Governors’ representative makes their case in general terms. 

· Parents ask questions on the governors’ case.

· Panel members may ask questions at any time.

· Parents make their case. It should not normally be necessary for a child or other witnesses to attend, although the panel may allow witnesses to give evidence if it is relevant and not repetitive;

· Governors’ representative asks questions. 

· Panel members may ask questions at any time.

· Summing up by Governors’ representative. 

· Summing up by Parents.

· The panel will adjudicate.

If at any point the panel wish to ask further questions of either party, then both parties must be present.

Before the panel retire to make their decision, the Chair should again explain the role of the clerk to the parents:

· to remain with the panel and offer them advice on procedure or law; 

· to assist the panel by reference to his / her notes;

· to record the panel’s decisions and reasons for their decisions.

The two stage decision making process

The decision regarding the appeal has two stages that the panel will undertake

Stage 1 – examining the decision to refuse admission

For infant class size appeals, if the governors have refused admission on class size prejudice grounds, the panel can only uphold the appeal if the decision not to admit was unreasonable or the admission arrangements were not properly implemented or did not comply with the admissions code. Otherwise the appeal is rejected at the first stage. The appeal is also rejected if it is found that the admissions arrangements did not comply with the code or were not implemented correctly but the child would not have been admitted if they had complied.

For non infant class size appeals, the appeal will be upheld if it is found that the decision not to admit was unreasonable or the admission arrangements were not properly implemented or did not comply with the admissions code.  If the appeal is not rejected on class size grounds, the panel may adjourn at this stage and determine if “prejudice” on other grounds has been proved. If it has not been proved then the appeal is upheld. If it is proved then the panel must move to the second stage.

In the case of multiple appeals where a number of children would have been offered a place but admitting all would seriously prejudice the provision of efficient education or resources then the panel must proceed to the second stage.

Stage 2  - comparing the cases/balancing the arguments 

For multiple infant class size appeals where it has been found that the admissions arrangements did not comply with the admissions code or were not implemented correctly then the panel must compare each appellant’s case for their child to be admitted and to decide which, if any, to uphold.

For non infant class size appeals, the panel must balance the prejudice to the school against the appellant’s case for the child to be admitted to the school. If the panel considers the apellant's case outweighs the prejudice to the school it must uphold the appeal.

The panel must not compare the individual cases when deciding whether an appellant’s case outweighs the prejudice to the school unless there are multiple cases which outweigh the prejudice then they must compare and uphold those with the strongest case for admission.

Making the Decision 

The Panel must consider:

· All representations by the parties;

· The preference expressed by the parents;

· The admission arrangements of the Governors.

The panel must comply with parental preference except when to do so would prejudice the provision of efficient education and/or the efficient use of resources or the class size limit will be breached. Prejudice can only apply if the admission number is exceeded in the age group. Unless the governors satisfy the panel that this is the case, the child must be admitted.

The Decision

The panel should attempt to come to a unanimous verdict, otherwise a majority verdict will be necessary. (The Chair has a casting vote).

The decision must be sent in writing to parents and the governing body within 5 working days of the appeal and signed by the chair or clerk to the panel. 

In the grounds for the decision, the two-stage process must be indicated (unless the class size limit would have been breached) as well as an adequate explanation as to why the verdict was reached and the criteria applied.

The panel’s decision is binding on the governing body.
Further Appeals

Normally parents cannot appeal for the place in the same academic year, however where there have been material changes in circumstances and the admission authority decides again not to admit the child, the parents have the right to a fresh appeal. To ensure that the parents receive a fair hearing in these circumstances, the panel which hears their second appeal must consist of different members.

Complaints to the Local Government Ombudsman

Parents who are unsuccessful at appeal for a maintained school can take their case to the Local Government Ombudsman but only if they have a complaint about the actions of the appeal panel.  For academies the complaint would go to the Education Funding Agency (EFA) on behalf of the Secretary of State. The Ombudsman only has powers to recommend a course of action, not compel it. However, governors should be aware that ultimately parents could seek a Judicial Review.

If the Ombudsman finds that there was a maladministration that caused injustice, it may be proposed that there should be a fresh appeal conducted before a differently constituted appeal panel. It will be recommended that the new appeal panel will have the same powers as the original appeal panel. Governing bodies also may decide to hold a further appeal hearing in response to a complaint. 

Although the decision of the original appeal hearing is final, governing bodies can choose to accept the outcome of the fresh non-statutory appeal. It is for them to judge whether or not to do so. However natural justice would make it desirable to accept the second decision.

Complaints to the EFA
The EFA on behalf of the Secretary of State cannot review or overturn decisions of appeals panels but can consider whether: 

· the panel was correctly constituted by the admission authority; and

· the admission authority or governing body has acted reasonably in exercising functions in respect of the appeal process or has failed to discharge any legal duty in relation to that process e.g in constituting the panel or by acting in breach of the mandatory provisions of the appeal code.

If for example the governing body failed to constitute an appeal panel properly, the Secretary of State can exercise his powers by directing that a properly constituted appeal panel is set up.

Example governor’s written submission

. . . . . . . . . . . . . . .  CHURCH OF ENGLAND PRIMARY SCHOOL

Date of Appeal: 

Year group in which place is requested:  . . . . . . . . . . . . . 

Details of each appellant is contained in a separately named confidential annexe.

A.
Statement by the Governing Body in support of their decision not to offer a place at the preferred school:

This submission, on behalf of the Governing Body of xxxxxxxxxxxxxxxxx School, seeks to demonstrate that, whilst they have sympathy for the appellant, their decision has been reasonable in all the circumstances.

In this voluntary aided school/academy the governing body or academy trust is the admission authority. This is their case in response to a parental submission to the independent admission appeal panel for admission of xxxxxxxxxxxx to Year X at xxxxxxxxxxxxxxxxx School in September 20xx.’

 There is no place available in the appropriate year group.  The age group has been filled to the agreed admission number in accordance with the Governing Body’s published admissions arrangements.

The admission of a further pupil to this age group would prejudice the provision of an efficient education.  The difficulties that the school would experience are described below.  

OR for infant class size prejudice:

Under the provisions in the School Standards and Framework Act, 1998, the Governing Body and Local Authority are under a duty to ensure that no infant class will contain more than 30 pupils.  The Governing Body considers that to admit further pupils to this year group would result in prejudice to the provision of efficient education or efficient use of resources by reason of “qualifying measures”.

“Qualifying measures” would be actions that the Governing Body would have to take to ensure that the class size does not exceed 30 pupils.  They could be described as the need to provide additional accommodation or additional staffing.  Information on class sizes and organisation is provided below.

B.
How the places were allocated

Attached are:  
Admission arrangements [in full]

Extract from signed governor minutes approving admission arrangements and Details of consultations

[If parish boundaries are involved, a map showing these boundaries.]



Extract from signed governor minutes where ranking took place



Extract from the co-ordinated admission scheme for this area



Local Authority statement describing how co-ordinated scheme was applied.
Net capacity assessment

A detailed map of the school showing teaching areas etc 
In the confidential annexe are:

Information regarding the appellant’s details

Parents’ application form



Supplementary information form (where applicable)



Additional information submitted by parents to admissions committee

Copy of refusal letter detailing reasons for refusal

Statement indicating reasons why this child was not admitted. 

eg…[child’s name] was placed in category …  In applying the admissions criteria, there were more children with a higher priority than …. [child’s name] and therefore a place could not be offered at this school.

Admission number for Reception [or for the class when it was Reception]............
Number of applications for the year group..................

The Governing Body, being the Admissions Authority for this School, participate in X’s Local Authority Coordinated Scheme for Admissions. When the school receives more applications than there are places available, the School’s admission policy is used to determine which applicants can be offered places. The Governing Body’s admission policy is included in the school prospectus. Areas referred to are shown on the map in Appendix .....
Number of children admitted under each criterion:

[If distance is a criterion, a map showing the houses of the last two or three admitted under this criterion and a statement of how distances were measured, giving exact distances of these two or three children and of the ones appealing.]

Number of current appeals for this year group.....................

C.
Reasons why a place could not be offered:

Admission number:

The admission number for this year group is............

This is based on the net capacity assessment within the asset management plan, which gives an indication of ...  places in each year group.

[NB the “capacity based on planned admission number” merely assumes that the school has room for 7 times whatever the current admission number is – so don’t use it unless it strengthens your case!]

The school’s teaching accommodation consists of:  

classrooms :  [give number and size of each in square metres]

small group rooms:   

hall 

library

[etc]

For information:  A “reasonable” size for a Key Stage 2 classroom with 30 children is 54 sq m;  for a KS1 is 65 sq m. including resource area.

[If congestion is an issue, a plan of the building]

[If playground is small, explain]

Numbers in each age group:

	Age
	4+
	5+
	6+
	7+
	8+
	9+
	10+
	

	Year group
	R
	Y1
	Y2
	Y3
	Y4
	Y5
	Y6
	Total

	Admission number
	
	
	
	
	
	
	
	

	Numbers on roll
	
	
	
	
	
	
	
	


[If a year group is over its admission number give reasons:

Eg Y .. is over its admission number as a result of an appeal when it was Y ...]

The school operates mixed age classes:

	Age


	4+
	5+
	6+
	7+
	8+
	9+
	10+
	

	Year group


	R
	Y1
	Y2
	Y3
	Y4
	Y5
	Y6
	totals

	Admission number
	
	
	
	
	
	
	
	

	Class 1
	
	
	
	
	
	
	
	

	Class 2
	
	
	
	
	
	
	
	

	Class 3
	
	
	
	
	
	
	
	

	Year totals
	
	
	
	
	
	
	
	


[Give information for next September if dealing with main admission season;  otherwise give current numbers;  if numbers for next term will be different, give those as well.]

[If any parents have deferred their child’s entry to Reception, that place must be honoured, so can be included in the figures above.]

Staffing of school:  

The school has a head teacher and ..... teachers. 

There are  ... .support staff in classrooms [Explain utilisation of specific support staff where it affects your case.]

	Year Group 
	Teaching staff number (FTE in brackets)
	Support personnel number/learning responsibility (FTE in brackets)

	R
	
	

	Y1
	
	

	Y2
	
	

	Y3
	
	

	Y4
	
	

	Y5
	
	

	Y6
	
	

	Totals 
	xx (FTE total in brackets)
	xx (FTE total in brackets)


School population

Give an indication of the stability of the school’s population;  if there is much movement, describe the problems that such changes create for the other children.

	SEN: the number of pupils with a statement of special educational needs by Year group

	Year Group 
	Year Total
	School Action
	School Action Plus
	Statements of SEN

	R
	
	
	
	

	Y1
	
	
	
	

	Y2
	
	
	
	

	Y3
	
	
	
	

	Y4
	
	
	
	

	Y5
	
	
	
	

	Totals
	
	
	
	


School site and resources

Explain the difficulties of having more children in school: 

‘Should xxxx School  be compelled to admit xx pupils to this xxx Year Group it will have

the following consequences....’

Pupil attainment and achievement

Classroom organization

Staffing issues & their well-being

Educational resources

Forward planning

Physical Space

Health & Safety

Other factors (e.g. Pupil deployment by LA; pupil numbers with new housing in locality)

[Give a detailed commentary for each for example:

· lead to overcrowding in the classroom areas [explain where in particular there would be difficulties], which has safety and stress implications with detailed maps;

· lead to overcrowding in this particular class which has ... statemented children with ... supporting adults which would have a detrimental impact on the SEN provision in the class;

· increase the demands on the school for additional furniture, books, equipment and materials, as funding is not immediately adjusted to take account of additional children;

· place extra demands on specialist areas, dining, cloakroom and practical areas in the school.]

For non-routine admissions, give information about any changes to the school’s accommodation, if applicable, since the admission number was set for that year group as it entered the school.  Also provide details of changes in staffing.

D.
Conclusion:

[Either:]

The Governing Body has considered parental preferences and admitted up to the admission number.  Priority for admission was established by applying the Governing Body’s published admissions policy.  The Governing Body maintains that in allocating places to the school, the published admissions policy was properly implemented and that to admit a further child to this age group would be prejudicial to the education of the children in the school and the efficient use of resources.

[Or]   Infant Class Size Prejudice:                       [If you are claiming this]

The Governing Body has considered parental preferences and admitted up to the admission number.  Priority for admission was established by applying the Governing Body’s published admissions policy.  
The Governing Body’s duty to meet parental preference does not apply under Section 86(2)(a) of the School Standards and Framework Act, 1998, if prejudice may arise by reasons of any qualifying measures.  Qualifying measures are described as measures that must be taken to comply with the duty to limit infant class sizes to 30.  Qualifying measures include measures to be taken in the current year as well as measures that must be taken in future years.

It is the Governing Body’s view that further admission to this age group would require qualifying measures to be taken to meet the Local Authority’s statutory requirement to limit the size of infant classes to 30. 

The Governing Body maintains that in allocating places to the school, 

a. the published admissions policy was properly implemented;

b. that the decision of the Governing Body to refuse a place to this child was reasonable in view of the duty to comply with the limit on infant class sizes.

